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	1 • INTRODUCTION TC "1 • INTRODUCTION" \f C \l "1" 


I. The Adversary System TC "I. The Adversary System" \f C \l "2" 
A. inquisitorial system (roots in Rome, Napoleonic Code, etc.)
1. judge plays a much greater role in cases – lawyers suggest to judge what he should ask about; by and large, it’s the judge doing the work of conducting the case

2. countries with such systems claim they’re more interested in finding the truth – “let’s find out what happened, because the government is going to fix it”
B. adversary system (US, former Commonwealth nations, etc.)
1. job of advocates/parties to conduct the case

2. “purpose of litigation is to give people a chance to resolve their disputes”
C. goals of social reform vs. dispute resolution

II. Due Process and the Right to Be Heard TC "II. Due Process and the Right to Be Heard" \f C \l "2" 
A. DPC as a kind of floor – can have more due process, but you can’t have less

B. 5th Amendment (federal); 14th Amendment (incorporated to the states)

1. state action requirement (“no state shall…”)

2. protection of life, liberty and property
3. what process is due?  (cf. Goldberg v. Kelly, NY welfare case)

a. opportunity to present oral testimony

b. opportunity to confront/cross-examine witnesses

c. impartial decision-maker

d. a decision based on evidence and law presented
C. due process requirement: NOTICE
1. Greene v. Lindsey (tenants being evicted from homes; argument that posting isn’t proper notice)

a. constitutional minimum: notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections (cf. Mullane v. Central Hanover Bank and Trust Co.)

b. specific holding: Louisville requirements weren’t strong enough (posting insufficient for notice); recommended use of mail to serve notice

D. due process requirement: COUNSEL
1. Lassiter v. Department of Social Services (child custody case; indigent π, chose to represent self)

a. what does DPC require re: counsel?  ct here used Matthews v. Eldridge formula

i. balancing interests of claimant, interests of government, and risk of error

b. state-appointed counsel is not a constitutional requirement
	2 • JURISDICTION AND RELATED DOCTRINES TC "2 • JURISDICTION AND RELATED DOCTRINES" \f C \l "1" 


* US jurisdictional law stresses relationship between Δ and forum state, rather than between dispute and forum state
I. Jurisdiction Over Persons and Property TC "I. Jurisdiction Over Persons and Property" \f C \l "2" 
A. three types of jurisdiction
1. in personam: power to adjudicate personal rights (power of ct over people in the territory)

2. in rem: power to adjudicate rights to a res (“thing”) (power of ct over things in the territory)
3. quasi in rem: “almost in rem”; power to adjudicate personal rights up to value of attached property
B. Pennoyer v. Neff (original suit for legal fees; Neff had moved out of state and didn’t receive notice, so Mitchell obtained summary judgment, then attached Neff’s in-state property, sold to Pennoyer)
1. Neff was out of state and property not secured by court before proceedings
2. state cannot gain personal jurisdiction over a nonresident unless they are personally served within the territorial boundaries of the state (presence), or voluntarily appear at the proceeding (consent)
a. in first action, no land involved, so ct needed personal jurisdiction over Neff – Neff wasn’t a resident of the state, and there was no presence or consent, so NO JURISDICTION
i. restriction of power of state to people within its border at time of service
b. possibility of quasi in rem – if state had attached the land, would have had power to adjudicate personal rights of Neff up to the value of the land
i. idea that had property been attached, this would have served as notice (legal fiction that property owners always know what happens to/on their land)
C. problems beginning to strain the rigid Pennoyer rule: technology (blurring state borders), corporations
D. International Shoe Co. v. Washington ( MINIMUM CONTACTS TEST
1. Δ corp. employed 11-13 salesmen in WA; WA sues to recover unpaid contributions to state unemployment fund – personally served an employee of Δ

2. Δ (DE corp., principally located in MO) has no office in WA, makes no contracts in WA, no stock in WA, etc.; sole contact was through the salesmen, who resided in WA and did their business there
3. holding: WA does have jurisdiction – test of minimum contacts, such that traditional notions of fair play and substantial justice are met
a. amount of activities in the forum state – continuous and systematic?

i. note also: quid pro quo aspect (gaining legal benefits from doing business in state, must be ready to take on legal burdens)

b. relation of the claim to the activities in the forum state (claims arising out of Δ’s voluntary relation to the state)

4. shift from formalism of Pennoyer (formal rules, legal fictions) to realism of Shoe (realities, functional needs – but vague balancing tests lead to less stability and predictability)
E. Hanson v. Denckla ( UNILATERAL ACTIVITY OF π (not a basis for jurisdiction)

1. DE trust, one of beneficiaries recently moved to FL; π beneficiaries suing Δ trust in FL ct
2. unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum state (Δ didn’t solicit business in FL)
3. in order to obtain personal jurisdiction over a corporation, Δ must have purposely availed itself of the services of the state – certain threshold of voluntary contacts with the forum state

F. World-Wide Volkswagen Corp. v. Woodson ( PURPOSEFUL AVAILMENT

1. πs (residents of NY) bought an Audi from Δ in NY, became involved in an accident in OK – products liability suit against sellers
a. product chain: Audi manufactured by VWAG (German) ( US Audis go through VWoA (NJ) ( distributed to regional wholesalers like World-Wide (based in NY, sell to NY, CT, NJ) ( sold to local franchise Seaway (NY)
b. claim of specific jurisdiction (cause of action arose out of dispute in OK; no real presence of any of the defendants in forum state)
2. holding: NO jurisdiction – lack of business activities on part of defendants in the forum state
a. no intentional connection with forum state created by defendants; unilateral action on part of plaintiff – no purposeful availment of legal benefits or business contacts with OK
b. Δ couldn’t have reasonably anticipated being haled into ct in OK – no predictability
3. rule: foreseeability of contact and the mere likelihood that a product will find its way into the forum state is not enough to justify personal jurisdiction

a. stressing reasonable expectation, so that potential Δs can structure their primary conduct and alleviate risk of burdensome litigation

4. always go back to implications of power – respecting state boundaries because of limitation every state has under DPC (interstate federalism, protects one state from being encroached on by another)

5. emphasis of Δ’s interests over π’s interests?  DPC focuses on the person whose property is at issue (making sure it’s not taken away without due process of law…)
G. Asahi Metal Industry Co. v. Superior Court ( BALANCE OF INTERESTS (fairness test)
1. original π (motorcycle rider, resident of CA) brought products liability suit against Cheng Shin (tires, Taiwan) and Asahi (Japan, tire tube); CS asserted indemnification claim against Asahi (that tire was fine except for the (defective) valve)

a. other claims settled/dismissed; by time case gets to CA court, all that’s left is an action brought by a Taiwanese corporation against a Japanese corporation
2. two-part test laid out by justices
a. are there minimum contacts (“contacts, ties, relations”) with forum state?  [SC split 4-4-1]

b. even if minimum contacts, is it fair (“fair play and justice”) to subject Δ to litigation? [8-1]

3. three opinions on minimum contacts, as applied to the facts of this case
a. O’Connor [plurality of 4]: mere insertion into stream of commerce isn’t enough; Δ must have purposefully availed himself of privilege of conducting activities in the state – minimum contacts plus reasonableness (in the form of purposeful availment)

b. Brennan [plurality of 4]: Δ was a participant in the “regular and anticipated” process of the stream of commerce, and was aware that the final product is being marketed in the forum state, so possibility of litigation is foreseeable; litigation doesn’t present a burden for which there is no corresponding benefit (sellers benefit in a real way from interstate commerce)
c. Stevens: question of if this conduct counts as “purposeful availment” requires a constitutional determination affected by the volume, value, and hazardous character of the components
4. elements of fairness

a. burden on Δ

b. interests of forum state

c. π’s interest in obtaining relief

d. shared interest of the several states in furthering fundamental substantive social policies

H. Burger King Corp. v. Rudzewicz ( MINIMUM CONTACTS (trumps unfairness?)
1. π BK (based in FL) sues Δ franchisees (MI residents) in FL ct

2. holding: though there were no physical ties between Δ franchisees and forum state, Δ purposefully availed themselves of franchise agreement, chose to take on advantages of affiliation with national franchise
a. where the Δ has purposefully directed activities to the forum state, jurisdiction is presumptively reasonable; Δ will have to make a compelling case that other considerations make the exercise of jurisdiction unreasonable (unfair)
3. also, Δ consented to reach of unilateral activity of π through terms of contract – choice of law clause (in any dispute, laws of FL will apply) a signal that Δ could reasonably expect to be haled into ct there
4. analysis note: minimum contacts prong of the test is ALWAYS required; must satisfy this part before moving on to fairness considerations
a. also: lawyers look first to statute (state long-arm statute); if Σ arguably applies to jurisdiction, then ask questions of constitutionality; if Σ doesn’t apply, then no question exists
I. FRCP 4(k) – fed district cts have no greater jurisdiction than the states in which they sit
1. personal jurisdiction of district cts is the same as personal jurisdiction of state ct [general rule]
2. “ct of general jurisdiction” refers to subject matter jurisdiction

a. 2 types of jurisdiction needed (subject matter and personal) to establish jurisdiction in case
b. ct of general jurisdiction – can handle any kind of case, regardless of subject matter
3. exceptions to above general rule
a. 4(k)(1)(d): exceptions arise where federal statutes authorize nationwide service of process
i. under federal statutes – ignore state boundaries completely (antitrust law, FCC, etc.)

b. 4(k)(2) – jurisdiction over ppl not subject to cts of general jurisdiction of any state

i. if minimum contacts and fair play, then jurisdiction extends beyond state and nation lines – attempt to give fed cts jurisdiction over such entities (those not covered by general jurisdiction of any individual state)
J. Shaffer v. Heitner ( application of Shoe standards to in rem / quasi in rem jurisdiction

1. shareholder derivative case: π shareholder sued Greyhound (incorporated in DE) and Greyhound officers (inc. Shaffer) for diminishing the value of his share; neither H nor S are residents of DE; π moved for order of sequestration, to seize the stocks (deemed by Σ to be located in DE)

a. much like Pennoyer idea of attaching property – claim for quasi in rem jurisdiction

2. holding: unconstitutional to take personal jurisdiction over absent nonresident Δ

a. recognition that quasi in rem jurisdiction is basically in personam jurisdiction (seeking power over the person, using property as a way to get to the person)

b. therefore, all types of personal jurisdiction are subject to Shoe test
3. cannot take indirectly what is unconstitutional directly – Shoe test fails, so quasi in rem fails as well

4. if litigation is related to the property located in the forum state but owned by nonresident, state ct can obtain specific jurisdiction; but if litigation is unrelated to the property, state ct can’t get jurisdiction unless it meets Shoe standards ( quasi in rem jurisdiction effectively eliminated
K. Burnham v. Superior Court ( PHYSICAL PRESENCE (always sufficient for personal jurisdiction)

1. husband files for divorce in NJ, wife files in CA; husband comes to CA for business and to visit the kids; wife serves him with divorce papers (in CA ct) while he’s there

2. holding: physical presence is always sufficient – Shoe standard (and Shaffer extension) was developed for cases involving absent Δs, drawing an analogy (via minimum contacts) to physically present Δs
a. Scalia (plurality of 4): grounds of tradition (“traditional notions of fair play and substantial justice”) – physical presence as basis for jurisdiction had existed for centuries…

i. recharacterization of Shaffer as standing for nothing more than that quasi in rem and in personam must be treated alike
b. Brennan (concurrence): tradition not enough, gives fairness argument; purposeful availment of Δ while visiting CA – basically, anyone who visits a state is subject to jurisdiction there if personal service

c. White (concurrence): common sense argument – principle of physical presence so widely accepted and relied upon

3. physical presence as “minimum contact” per se?  argument between Scalia and Brennan over whether to apply “fairness” test to cases of physical presence
II. Overview of Doctrines Limiting the Power of the Court TC "II. Overview of Doctrines Limiting the Power of the Court" \f C \l "2" 
A. personal jurisdiction – power over persons/property

1. governs power of ct to hear a particular case involving Δ, based on relationship of Δ to the ct
2. consequences of a lack of territorial jurisdiction
a. action can be dismissed on motion – Rule 12(b)(2)
i. Δ can raise by motion (immediate response) or by action (included in pleading)
ii. if Δ does not raise the issue – 12(h)(1): defense of lack of jurisdiction is waived; ct will acquire jurisdiction (“appearance”) by silence of Δ
iii. power of ct: judge cannot simply decide a ct doesn’t have proper jurisdiction (limited by actions or nonactions of Δ)
b. judgment made without territorial jurisdiction is void – judgment will not be enforced
i. note: this assumes that Δ has raised the jurisdiction issue (unsuccessfully) at trial; or that summary judgment was granted for π (Δ didn’t have chance to raise issue)
ii. if judgment has been litigated, and Δ has not raised the issue, Δ has waived the right, and judgment will not be made void on appeal (Δ cannot attack jurisdiction on appeal)
c. Δ can move to vacate the judgment – Rule 60(b)(4)
B. subject matter jurisdiction – power over type of lawsuit
1. set forth (Art. III of Const; various statutes) as the kind of cases cts can hear
a. most litigation heard in state cts; small subset carved out for exclusive jurisdiction of fed cts
b. state cts = cts of general jurisdiction; fed cts = cts of limited jurisdiction
2. contrast with personal jurisdiction – 12(h)(3): “suggestion of the parties or otherwise”; prerogative of the ct to decide, “ct shall dismiss the action”
a. profound difference in terms of ct’s power
3. sources (statutory?) of federal jurisdiction
a. §1332: diversity jurisdiction – π and Δ residents of different states, amt in question >$75,000
b. §1331: federal question jurisdiction – big questions under purview of federal system
4. if one of the fed districts within a state has jurisdiction, all of the districts have jurisdiction
a. Rule 4(k)(1)(a) – fed ct personal jurisdiction is equivalent to jurisdiction of state in which it sits
b. i.e., if Southern District of NY has jurisdiction, all NY districts do – personal jurisdiction is state-specific (not district-specific)
C. venue

D. forum non conveniens

A. III. Venue, Transfer, and Forum Non Conveniens TC "III. Venue, Transfer, and Forum Non Conveniens" \f C \l "2" 
B. doctrine that limits/allows π to bring litigation in a particular forum, depending on rules of venue in that particular jurisdiction
1. note: usually subject matter jurisdiction (not doctrine of venue) that decides whether fed or state ct
2. venue in fed system deals with districts, not states
C. impact of improper venue (consequences of this doctrine)
1. Rule (12)(b)(3) – can be dismissed on motion
2. §1406 – ct can transfer (instead of dismissing) to some venue where jurisdiction and venue proper
3. judgment in a wrong venue is still a proper judgment
a. venue requirements not as tough as jurisdiction requirements (which are constitutional rights; venue just statutory, for convenience)
D. basic venue statute: §1391
1. purpose of venue rules – trying to make litigation more convenient than rules of jurisdiction
2. requirements of venue – district where:
a. Δ resides;
b. substantial part of events/omissions giving rise to claim occurred, or where substantial part of the property in question is situated; OR
c. where any Δ is subject to personal jurisdiction (a) or where any Δ may be found (b) at time of action (if there is no other appropriate district)
3. §1391(a) – diversity cases; §1391(b) – not founded solely on diversity
a. requirements for both sets of cases are essentially the same (historically, there were different requirements; Congress decided to get rid of differences, so amended the Rule instead of throwing out the distinction)
b. reason for sub(3) in both sections: if (1) doesn’t apply (Δs not all residents of same state) and (2) doesn’t apply (incident occurred overseas), must rely on (3), where one Δ subject to jurisdiction
E. change of venue statute: §1404

1. authorizes ct to change venue, even where jurisdiction/venue proper, to any other district where it may have been brought – purposes of convenience
2. cf. order of transfer in Republic of Bolivia v. Philip Morris Companies, Inc.
a. sua sponte transfer (no motion from either party)
b. reason for transfer: DC district much more logical a venue than Southern TX for Bolivia (BUT: Bolivia originally brought action to Southern TX, not really fair to cite convenience to π…)
c. overloaded docket reason for transfer
d. consolidation of tobacco cases – burden of multidistrict litigation
i. problem of having similar cases in different districts – six different fed DCts tied up trying essentially the same case (foreign country suing tobacco co’s)
3. requirements of §1404

a. might have been brought in transfer venue
i. must meet jurisdiction and venue requirements in the transfer venue

b. convenience of parties/witnesses, in the interest of justice
4. forum non conveniens 
5. gives ct power to dismiss a case when forum chosen by π is deemed inconvenient and there is an alternative forum in another venue
6. differs from venue/transfer – §1404 deals with transfer; fnc deals with dismissal in contemplation of suit elsewhere
a. ct has to dismiss, doesn’t have power to transfer case to a ct in another judicial system
b. π then has to refile the suit in the proper jurisdiction/venue
7. differs from personal jurisdiction – dismissal on fnc grounds imposes conditions on moving party (dismissed provided that preferred ct agree to take case and waive statute of limitations) – assumes that present ct has personal jurisdiction
a. dismissal on grounds of lack of jurisdiction is not conditional (a simple dismissal)
8. Piper Aircraft Co. v. Reyno
a. plane crash in Scotland, killed Scottish residents; π (administratrix of decedents’ estate, resident of CA) brought suit in PA (location of plane manufacturers).  Decedents all Scottish; Scottish air traffic control; plane made in PA; propellers made in OH; registered in UK; operated by Scottish air taxi service; plane wreckage in UK
b. Δ’s motion to dismiss on grounds of fnc, in favor of π refiling in Scotland; π’s argument that such a dismissal to another forum would lead to an unfavorable change of law for π
c. holding: fnc motion was properly granted – discretionary authority of trial judge in fnc
d. in general, π’s choice of forum shouldn’t be disturbed unless there is an adequate alternative forum available AND fnc meets balancing test between public and private interests
e. π’s difference of law argument against fnc – this shouldn’t be a factor unless there is no remedy at all in the alternative forum; ct should not have to conduct “complex exercises in comparative law” in deciding on substantive differences in law
f. Wiwa v. Royal Dutch Co.
g. πs, Nigerian émigrés now residents of the US, claimed grave human rights abuses at the hands of Nigerian authorities, accused Δs (oil companies) of directly or indirectly participating in or directing these abuses; brought suit in Southern District of NY
i. this DCt dismissed for fnc, determining that England is an adequate alternative forum and preferable given certain public policy considerations
h. two-step process for determining whether dismissal for fnc is proper:

i. whether an adequate alternative forum exists

ii. if so, then ct must balance private interests of parties in maintaining the litigation in the competing fora, and any public interests at stake (Δ has burden to show that the pertinent factors tilt strongly in favor of trial in the foreign forum)
i. holding: fnc NOT appropriate, DCt didn’t give proper weight to certain factors
i. πs as residents of US (not necessarily have to be residents of specific district)
ii. interests of the US in furnishing the forum for such international human rights cases
iii. factors that led DCt to dismiss in favor of UK forum were not particularly compelling
j. one way to overrule discretionary authority of trial judge: show that trial judge made legal error
IV. The Dual Court System TC "IV. The Dual Court System" \f C \l "2" 
A. Subject Matter Jurisdiction – general notes
1. jurisdiction provided to a ct by statute (fed or state), or Constitution
2. subject matter jurisdiction is NOT waivable
a. Rule 12(h)(3): ct shall dismiss action if s-m jurisdiction is lacking; question can be raised by the ct (** key difference from personal jurisdiction)

3. Constitutional provisions – Article III

a. section 1: establishes SC, authorizes Congress to establish lower fed cts

b. section 2: limits fed cts’ jurisdiction; certain areas that fed cts have exclusive jurisdiction over
i. limited jurisdiction of fed cts – in interest of preserving states’ rights

ii. note: fed cts = cts of limited jurisdiction; state cts = cts of general jurisdiction

4. Art III defines maximum limits of fed judicial power; statutes grant fed cts specific jurisdictional power

a. §1331 – federal question jurisdiction

b. §1332 – diversity jurisdiction

B. DIVERSITY JURISDICTION TC "DIVERSITY JURISDICTION" \f C \l "3"  (28 USC §1332)
1. two requirements for diversity

a. complete diversity: no π can be from the same state as any Δ at the time the suit is brought (domiciles of different states – residence and intent to remain)

i. note: corporation ( state of incorporation and of state of principle place of business

b. amount in controversy: π must be asking for more than $75,000

2. rationale for diversity jurisdiction – state cts might be biased against out-of-state party; fed cts more objective because of structural and institutional isolation
3. Mas v. Perry
a. πs discover landlord spying on them through two-way mirror; bring suit in fed ct, claiming diversity jurisdiction; Δ is LA citizen, Mr. Mas domiciled in France – question of where Mrs. Mas is a domiciliary/citizen (originally from MS, student now living in LA)
b. holding: Mrs. Mas = citizen of MS, for diversity purposes
i. in order to be a domiciliary of a state, must intend to remain there indefinitely
ii. πs satisfy complete diversity requirement (common law requirement, Strawbridge)

c. also throws out old rule that wife’s domicile is the same as the husband’s – ridiculous, especially in situation like this where husband is an alien resident

4. expansion of diversity jurisdiction in recent years: §1369 (enacted in response to 9/11) – Multiparty, Multiforum Trial Jurisdiction Act of 2002

a. allows minimum diversity (not complete diversity) in actions arising from a single accident where at least 75 people have died

i. three possible ways to qualify under §1369

ii. if Δ resident of state different from state where substantial part of accident took place (even if Δ is also resident of accident state)

iii. if any two Δs reside in different states, even if such Δs are also residents of same state

iv. if substantial parts of accident took place in different states

b. permissive, not mandatory

c. see notes p.22 for further exploration of §1369, and §1697 (nationwide service of process)

C. FEDERAL QUESTION JURISDICTION TC "FEDERAL QUESTION JURISDICTION" \f C \l "3"  (28 USC §1331)
1. fed cts have original jurisdiction if complaint arises under the Constitution, laws or treaties of the US
a. note: this is concurrent jurisdiction; state cts can also hear a case involving fed questions (no overlap only if Congress says specifically that fed ct has exclusive jurisdiction)

b. question of interpretation: what “arises under” means

c. well-pleaded complaint rule – complaint must raise the fed question

2. Franchise Tax Board v. Constuctino Laborers Vacation Trust
a. test for whether a case “arises under” federal law

b. generally: “A suit arises under the law that creates the cause of action.” (Holmes)
c. where vindication of a right under state law necessarily turns on some construction of fed law
d. lower fed cts given jurisdiction to hear (originally or by removal) only those cases in which a well-pleaded complaint establishes either that federal law creates the cause of action or that the π’s right to relief necessarily depends on resolution of a substantial question of federal law
i. necessary federal component to π’s claim – state law creates cause of action, but π’s claim depends on federal law
3. Louisville & Nashville R.R. Co. v. Mottley
a. breach of contract case; πs had agreed not to sue RR after accident as long as RR gave πs free passes for rest of πs’ lives; 35 years later, Congress passed law making free passes illegal

b. breach of contract = state law cause of action; but fed law as basis of Δ’s breach of contract

c. well-pleaded complaint rule – π’s claim itself, reduced to its bare bones (absolutely necessary parts of claim), must turn upon a fed question

i. in this case: π wouldn’t be sure that a fed question is raised until Δ brings it up (as defense for the breach of contract that formed basis for π’s claim)

ii. “arising under” – fact that there’s a related fed ingredient out there isn’t enough

d. note: with a declaratory judgment action (where party goes to ct to get a declaration of the law before engaging in particular conduct), must figure out which party has right to ask for affirmative relief, and then ask if that party’s well-pleaded complaint raises fed question

i. declaratory judgments not meant to expand fed jurisdiction

e. Merrell Dow Pharmaceutical v. Thompson
f. πs (residents of Canada and Scotland) sued Δ for negligence in failing to properly label their drugs, which resulted in birth deformities; π invoked fed statute (requirement to properly label drugs) as part of one of their claims; Δ removed case to fed ct
g. holding: not sufficient for fed question jurisdiction – must also have private right of action
i. not every law gives right to sue if violated
h. also: violation of fed law in complaint merely as evidence of negligence – this argument comes up just as proof (negligence claim itself not dependent on violation of fed law)
D. Federal Removal Jurisdiction TC "Federal Removal Jurisdiction" \f C \l "3"  (28 usc §§1441, 1446)
a. §1441 – Actions Removable Generally

b. if a case is in state ct, Δ may remove to fed ct as long as case meets personal jurisdiction and venue requirements in the removal ct
c. if a case is in fed ct based on fed question, it is removable; if a case is in fed ct based on diversity, Δ can remove only if no Δs are citizens of the first forum
i. in order to see if case arises under fed law, must look at case as brought by π, even though it’s the Δ requesting removal – must still look at π’s case /WPC (cf. Mottley)

d. otherwise non-removable claims (i.e. unrelated state claims) can be removed if joined with fed question claim; district ct can adjudicate unrelated state claim or remand to state ct
2. §1446: procedure for removal – if Δ wants to remove, must file in nearest district ct in which Δ wants to remove case a short and plain statement explaining grounds for removal and all paperwork for trial thus far; Δ must file for removal within 30 days of receiving π’s complaint

3. removal statutes narrower than diversity original jurisdiction statute – if Δ is in home state, can’t remove to fed ct
4. Caterpillar v. Lewis
a. π1 (KY) injured, sues Δ1 (manufacturer, DE/IL) and Δ2 (servicer, KY); π2 insurer intervenes; π1 settles with Δ2; Δ1 moves for removal, since it looks like non-diverse Δ is out of case; π1 moves for remand, since π2 hasn’t settled with Δ2; DCt denies remand motion; π2 later settles with Δ2; judgment for Δ1; π appeals

b. holding: while there wasn’t complete diversity at time of removal, there was complete diversity at time of judgment

c. case isn’t about whether there was s-m jurisdiction, but about meaning of the removal statute
	3 • COMMENCING A CIVIL ACTION AND RESPONDING TO IT TC "3 • COMMENCING A CIVIL ACTION AND RESPONDING TO IT" \f C \l "1" 


· once π has proper forum, etc.,  must begin actual process of filing complaint with the ct [FRCP 3]
· then must get notice to Δ [FRCP 4(a) – summons to clerk; 4(c) – summons and complaint served on Δ; 4(m) – 120 days to serve Δ]

· π must file disclosure statement with complaint [FRCP 7.1 – imposed on nongovernmental corporate parties; must let ct know about corporate relationships in order to avoid conflicts – response to Enron, etc.]
· and then – rules governing the pleadings (complaint, answer, etc.)
I. The Complaint TC "I. The Complaint" \f C \l "2" 
A. required parts of the pleadings (set out in FRCP 7)

1. complaint – answer

2. if any counterclaim (usually in Δ’s answer), π’s reply to counterclaim required

3. if any cross-claim (claim by one Δ against another Δ), Δ’s reply to cross-claim required

4. if Δ thinks someone else really responsible for π’s injury, third-party complaint to be filed by Δ; that third party must then serve a third-party answer (impleader)

5. no other pleadings allowed – in interests of simplifying process as much as possible

B. COMPLAINT

1. how much detail required to be in the complaint?

a. FRCP 8(a) – “short and plain statement” (grounds for jurisdiction, claim for relief)

b. FRCP 9(b) – special heightened pleading standard for certain types of cases (e.g., fraud)

2. how much detail permitted to be in the complaint?

a. 8(a) “short and plain statement”; 8(e) each averment to be “simple, concise, and brief”

3. how truthful must it be?

a. to extent that there is a truthfulness requirement, it’s in Rule 11 – 11(b)(3) signature of lawyer for π, representing signer’s belief that factual contentions have evidentiary support (or will have support after reasonably opportunity for further investigation/discovery)

4. how final are the pleadings?  (will π be stuck with what is stated in the pleading?)

a. FRCP 15 – amendments allowed; pleadings not absolutely frozen; can be adjusted even at trial

b. general rule: pleadings constitute admissions, can be introduced as evidence at trial

5. enforcement of the rules?  (should Δ be able to dismiss action forever b/c of a procedural violation?)

a. 12(b)(6) – allows Δ to move for dismissal for failure to state claim of relief (“so what” motion)

b. less drastic solution in 12(e) – motion for more definite statement

C. Conley v. Gibson ( stating a CLAIM FOR RELIEF in the complaint

1. black union members allegedly not given same protection by union; sued union; question of if complain failed to state claim upon which relief might be granted

2. 8(a)(2): short and plain statement of claim showing that pleader is entitled to relief

3. holding: complaint should not be dismissed under 12(b)(6) unless it appears beyond doubt that π can prove NO set of facts in support of his claim which would entitle him to relief

4. requirements for the complaint

a. must allege (even if in conclusory terms) elements of the cause of action

b. must have enough to give Δ proper notice of claims are made against him

5. connection between pleading rules and discovery rules – balancing of costs
D. American Nurses Assn. v. Illinois ( TOO MUCH in complaint

1. gender discrimination employment claim; πs pleaded facts in a 20-page complaint

2. a π who files a long and detailed complaint may plead himself out of ct by including factual allegations which if true show that his legal rights were not invaded

3. smart thing to do, then – stick with 8(a) requirements of “short and plain” statement…

II. Responding to the Complaint TC "II. Responding to the Complaint" \f C \l "2" 
A. Rule 7: shall be a complaint and an answer
1. if Δ doesn’t answer, will be in default
2. in some cases, Δ can instead make a motion to obviate answer (any of the 12(b) motions)

B. Rule 12(a)(1): timely response required (in order to avoid default judgment for π)

1. if personally served with summons and complaint, 20 days after being served
a. generally the better method of service for π (catches Δ off-guard, gives Δ less time to respond)

2. if service of the summons has been waived under 4(d), Δ has 60 days after request for waiver was sent to respond

a. lower transaction costs; generally better for Δ

C. Rule 8(b): state defenses to each claim asserted, admit/deny averments upon which adverse party relies

D. Fuentes v. Tucker (πs’ sons killed by Δ in accident; Δ admitted liability in amended answer just before trial)

1. pleadings shape the trial – erroneous for trial judge to allow testimony providing evidence of claims already admitted by Δ

2. despite error, app ct affirmed lower ct’s decision – harmless error, since didn’t effect substantive rights of the parties (cf. Rule 61)
a. harmless error rule generally used in questions of admissibility of evidence

E. Zielinski v. Philadelphia Piers, Inc. (π injured on the job by collision of two fork lifts; contested fact of ownership of forklift – π named wrong Δ in the suit; Δ issues general denial, never specifies what he’s denying)
1. Δ had affirmative obligation to clarify that π had named incorrect Δ, instead of responding with just a general denial – reasonable person would have read denial as denying negligence claim, not as denying ownership of the forklift

a. compliance with Rule 8(b) required Δ to file a more specific answer

2. with complicated allegations, Δ must address each allegation if not generally denying them all

F. affirmative defenses [Rule 8(c)] – defenses that must be pleaded affirmative in the answer (can’t be covered by a denial of opponent’s claims)
1. anything that if not pleaded would be likely to take the adverse party by surprise, or would raise issues of fact not appearing on the face of a prior pleading

G. Ingraham v. United States ( AFFIRMATIVE DEFENSES [Rule 8(c)]

1. πs sued government for negligence of military physicians resulting in injuries; judgment for πs; on appeal, government raised defense of TX medical liability limitations act for the first time, arguing that damages awarded were excessive and in violation of state statute

2. holding: this defense was an affirmative defense, and should have been raised in the pleadings (answer)
a. since Δ didn’t raise the affirmative defense in the answer, Δ waived the defense

3. considerations of whether a defense is an affirmative one

a. whether it address a necessary or extrinsic element to π’s complaint

b. which party has better access to relevant evidence
c. policy considerations
4. Chase: this is troubling, because procedure shouldn’t trump substance…

a. an aspect of US adversarial system – judge won’t argue the case for the lawyers, even when there’s a relevant statute on the books

b. one exception to this – subject-matter jurisdiction (which judge can raise, throw case out)
III. Amending the Pleadings TC "III. Amending the Pleadings" \f C \l "2" 
A. Rule 15 – allows amendments to pleadings, sets out restrictions

1. COMPLAINT – can amend once, as a matter of course, before answer is served (without ct permission or agreement by opponent)

a. note: this might amend time limits of response

2. ANSWER – can amend without ct permission or agreement by opponent under certain circumstances

a. responsive pleading (holds a counterclaim requiring answer): can amend before answer served

b. not a responsive pleading: can amend only within 20 days after it is served

3. RELATING BACK – assuming that filing/serving of complaint occurred within statute of limitations, can sometimes add new claim for damages that arose before time limit of statute
a. Rule 15(c) – claim can relate back to time period of statute of limitations, if it arises out of conduct set forth in original pleading

B. Barcume v. City of Flint (original complaint pleading discrimination in hiring/promotion practices; proposed amended complaint adding allegations of hostile workplace and sexual harassment)

1. holding: new claims did NOT arise from old ones

a. no factual support for these claims in original complaint – Δ had no notice that πs were pursuing that particular type of discrimination claim; unfair to Δs in terms of trial preparation

2. question of prejudice – ct worries if one side has greater advantage over other – how prejudiced are parties by the amended pleading?

C. Nelson v. Adams USA Inc. (original pleading: Ohio Cellular Products sued Adams for patent infringement; ct found for Adams; Adams worried that OCP would be able to pay costs as ordered, moved to amend pleadings to name Nelson, OCP president, as a party to the action)

1. DCt granted motion to make Nelson party, and also granted motion to subject him to the judgment

2. holding: lower ct erred in doing so – due process (as reflected in Rules 15 and 12) requires that Nelson be given opportunity to respond and contest his personal liability for the award after he was made a party and before entry of judgment against him

a. due process doesn’t allow such swift passage from pleading to judgment in pleader’s favor

IV. Counterclaims TC "IV. Counterclaims" \f C \l "2" 
A. Rule 13
1. permissive counterclaims [13(b)] – very broad rule; no real restrictions on permissive counterclaims

a. any claim NOT arising out of transaction/occurrence of original claim – assumes 13(a)

2. compulsory counterclaims [13(a)] – must be stated in the pleading if:

a. it arises out of the transaction that is the subject matter of the opposing party’s claim, and

b. does not require presence of third parties over whom ct can’t get jurisdiction

3. subject-matter jurisdiction

a. compulsory counterclaims fall within supplemental jurisdiction of fed cts (fed ct can hear claim even if no diversity or fed question jurisdiction over the claim)

b. permissive counterclaims require independent subject matter jurisdiction

4. claim preclusion

a. failure to raise compulsory counterclaims may preclude the claim in a subsequent suit

B. Appletree v. City of Hartford
1. π suing π police dept for unconst arrest; Δ’s counterclaim for libel/slander (counterclaim that π committed libel in statements made to internal affairs division in making his complaint, possibly in public statements – not just in the complaint itself)

2. holding: truth of Δ’s version of the arrest is an essential issue of fact in both the claim and the counterclaim; similarity of facts is sufficient to meet “logical relationship” test
a. meeting “logical relationship” test ( counterclaim arises out of transaction ( compulsory

3. what’s at stake in this case: problem of supplemental jurisdiction (libel isn’t a fed question; π doesn’t want this issue to be included via “compulsory” counterclaim)

V. Policing the Pleadings TC "V. Policing the Pleadings" \f C \l "2" 
A. Rule 11 – truth factor in the Rules; “stop and think” rule, policing litigation
1. 1983 Amendment: authorized monetary sanctions against violators; incentive for Rule 11 claimants

a. 1993 Amendment: pulling back somewhat, payment of sanctions to the ct – now functions as deterrent on violator, not as much an incentive for Rule 11 claimant

2. lawyer’s signature, that attorney agrees with the statements to best of his knowledge, information, and belief (formed after an inquiry reasonably under the circumstances)

a. 11(b)(1) cannot use pleading/motion simply to harass the other party

b. 11(b)(2) claims/defenses must be “warranted by existing law”

c. 11(b)(3) allegations must have evidentiary support or will have support once further investigation and discovery is completed

d. 11(b)(4) denials must be warranted on the evidence, or based on reasonable lack of information
3. note: difference between Rule 11 motion and motion to dismiss under 12(b)(6)

a. 12(b)(6) motion turns on whether π’s facts, as stated, amount to a legal claim for relief – accepting the truth of the allegation, question of it π has a claim

b. Rule 11 attacks the facts as well as the legal claim

4. very difficult to apply 11(b)(1) – can’t get into a lawyer’s head, see reasons for filing suit

a. most cts: if (2), (3), and (4) aren’t violated, then won’t find a (1) violation

B. Business Guides, Inc. v. Chromatic Communications Enterprises
1. π planted “seeds” of misinformation to guard against illegal copying; claims Δ copied them; lawyer didn’t investigate to see if claims were legit, but when ahead and filed suit requesting TRO; suit turned out to be meritless (discovered by simple search by law clerk)
2. sanctionable: false statement under oath (to the best of lawyer’s knowledge, after reasonable inquiry)
3. note: distinction between lawyer and actual party

a. party may not be sanctioned if violation is under 11(b)(2) [bad law claim]

b. both lawyer and party can be sanctioned for bad facts [11(b)(3), evidentiary support]

4. Saltany v. Reagan ( question of NONFRIVOLOUS ARGUMENT, improper purpose [11(b)(1)]
5. sanctions imposed – π’s lawyers knew their case had no hope of winning

a. troubling: chilling litigation; dissent points out that first incarnations of Brown v. Board of Ed had “no hope of winning”

b. First Amendment right?  are cts a kind of forum in which litigants should be able to express grievances (make protest) free from risk of sanctions?

6. Rule 11 as a cost-shifting device – cost of litigation shifted to lawyer bringing a frivolous suit

	4 • DISCOVERY AND DISCLOSURE TC "4 • DISCOVERY AND DISCLOSURE" \f C \l "1" 


I. Discovery and Disclosure TC "I. Discovery and Disclosure" \f C \l "2" 
A. purpose of discovery/disclosure rules

1. how parties discover what their adversary has, in terms of witnesses, documents, evidence

a. can force adversary to reveal things damaging to them (remarkable about American system)

2. sizing up witnesses – evaluation of possible effect on jury

3. enables settlement – parties have a better sense of what they’re up against; better strategizing

4. lock witnesses into positions – witnesses have to sign transcript under oath

5. attrition – well-moneyed parties draw out process, attempt to force settlement at discounted rate

B. problems with discovery process

1. promotes dispute over information access

2. emphasizes inequality of resources (attrition strategy)

3. depositions can sometimes lead away from the truth (confusing the witnesses; strategizing)

C. structure of discovery rules
1. Rule 26 – scope; sets out what is discoverable

a. 26(a) – mandatory disclosure (initial disclosures, experts, witnesses)

b. 26(b) – scope of discovery (any matter (not privileged) relevant to claim/defense of any party)
2. Rules 27-36 – devices of discovery

3. Rule 37 – sanctions (both compelling and preventing discovery)

D. distinction between mandatory disclosure and discovery (see notes p.38 for more detail)
1. fits into broader scheme – how litigation proceeds after pleadings have been exchanged

a. discovery planning conference [26(f) conference]

b. 26(a)(1) initial disclosures (soon after planning conference)

c. scheduling order [16(b)] – here, the judge finally gets involved in the case

d. after all this, discovery then begins

2. “discovery” = what you produce in response to request from adversary; “disclosure” = what you voluntarily produce in compliance with 26(a)

a. difference between what must be disclosed and what is discoverable

3. note: disclosures still happen later in litigation: 26(a)(3) pretrial disclosures, until 30 days before trial

4. discoverable materials

a. party seeking discovery must show substantial need of materials in preparation of his case

b. must also show that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means

c. exception: work-product of attorney is protected from discovery (see privileges section below)

E. Chalick v. Cooper Hospital (motion to amend pleading to fill in name of unnamed Δ in malpractice suit, brought by π after statute of limitations had run)

1. note: decided before 2000 version – 26(a)(1) no longer requires party to disclose basis of knowledge

2. holding: because Δs violated Rule 26(a) disclosure rules, Δs precluded from claiming that Dr. Burns did not receive notice and was unaware that he was a proper Δ – π’s motion granted

a. Δ’s obligation to disclose early in the action the IDs and roles of all of π’s treating doctors
b. strict enforcement of the rule leads to early identity of the proper parties – so that litigants can focus on real issue (i.e., who was negligent)

c. Δs failed their obligation – only disclosed Burns’ name, not his role or basis of his knowledge

3. appropriate sanction for failure to disclose – preclusion of claim that Burns didn’t receive notice

II. Privilege TC "II. Privilege" \f C \l "2" 
A. “privilege” – reference to rules of evidence (evidentiary privileges that are protected in discovery)
1. certain kinds of evidence may not be presented at trial – other social values trump uncovering of truth

2. note: privileges subject to waiver
B. attorney-client privilege
1. hornbook elements

a. communication

b. made from client to lawyer (in some states, also from lawyer to client)

c. without the presence of others

d. for the purpose of seeking legal advice

C. work product doctrine
1. exception to what can be discoverable [26(b)(3)]

a. doctrine created/solidified in Hickman (1947, while judges still figuring out FRCP)

2. mental impressions, conclusions, opinions, legal theories of an attorney or other representative of a party concerning the litigation

3. some overlap with attorney-client privilege – WP doctrine can insulate from discovery the material in lawyer’s possession even if AC privilege doesn’t apply

4. two branches of work product doctrine
a. materials conditionally available (upon showing of substantial need and undue hardship)

b. materials unavailable under any circumstances (mental impressions of attorneys)

D. basic limits on discovery: relevance (to claims/defenses), burdensomeness (limits of 26(b)(2)), privilege, and work product
E. Hickman v. Taylor ( creation of WORK PRODUCT DOCTRINE

1. tugboat accident, with 5 deaths; boat owners hired a law firm to defend them against potential suits; public hearing before steamboat inspectors, with testimony from survivors, put into public record; law firm also interviewed survivors and other people who might have information; decedents’ families brought suit, filed interrogatory requesting statements from members of crew and others
2. attorney-client privilege doesn’t apply – doesn’t cover statements made by witnesses to lawyer

3. BUT: πs asking for more than just statements – attempt to secure the production of written statements and mental impressions contained in the files and the mind of adversary counsel without any showing of necessity or undue hardship

a. mental impressions protected by work product doctrine, not discoverable

b. party seeking disclosure has burden to establish adequate reasons to justify disclosure

c. importance of adversary system – allowing work product to be discoverable undermines incentives to work hard as an advocate

F. Upjohn Co. v. United States ( reach of ATTORNEY-CLIENT PRIVILEGE

1. corporation discovers possible illegal payments within company; begins internal investigation, retains lawyer for legal advice; voluntarily submits preliminary report to Securities and Exchange Commission; U.S. prosecutors request all files relative to investigation, including written questionnaires and memoranda/notes of interviews conducted with employees

2. question of who the client is in a corporate setting – does privilege extend to low-echelon employee?

a. privilege applies regardless of who the employee is
3. importance of work product doctrine – to extent that attorney-client privilege doesn’t apply, work product doctrine protects records

a. absolute protection over attorney’s mental impressions, etc.

b. no absolute protection over questions attorney asked – left this area open…
III. Experts TC "III. Experts" \f C \l "2" 
A. standards for “expert testimony” (FRE 702, Daubert) – testability, publication (in peer-reviewed journals), error rates of studies offered to support scientific testimony

B. discovery rules

1. distinction between testifying experts and non-testifying experts – much stricter discovery requirements for testifying experts [26(a)(2), for expert testimony]

2. distinction between mandatory disclosure [26(a)(2)] and discovery availability [26(b)(4)]
	
	TESTIFYING
	NON-TESTIFYING

	mandatory disclosure
	yes
	no

	available for discovery
	yes
	usually no


3. Rule 35: special rule governing physical/mental examinations – parties allowed by ct order to conduct examinations of any party whose physical/mental condition is in controversy

a. mandatory exchange of reports once examinations completed by both sides – exchange must happen whether or not these experts will be testifying

C. Cordy v. The Sherwin-Williams Co. ( issue of expert SWITCHING SIDES during litigation

1. ct disqualified the expert who switched sides

a. reasonable for first party who retained expert to believe that a confidential relationship existed

b. no reason to believe that first party retained expert solely for purpose of disqualifying him as expert witness for other side

c. no evidence that either side is unable to secure another expert

2. any party who retains an expert should not have to worry that the expert will change sides in the middle of the proceeding – opposite rule would undermine confidence parties place in this system of justice

D. Coates v. AC & S, Inc. ( discovery of NON-TESTIFYING EXPERT’S OPINION
1. Δ in mesothelioma case retained experts in anticipation of litigation but who won’t testify at trial

2. ct compelled discovery of the opinions of these non-testifying experts

a. concern that Δ was shopping around for favorable opinion, would keep consulting experts until they found someone good
b. want π to be able to submit to jury the list of experts consulted, to show the extent of any disagreement, prevent parties from misleading jury
	5 • PRETRIAL DISPOSITION TC "5 • PRETRIAL DISPOSITION" \f C \l "1" 


I. “Managerial Judging” TC "I. \“Managerial Judging\”" \f C \l "2"  [mostly Rule 16]
1. high rate of PRETRIAL DISPOSITION (well under 5% of cases actually go to trial, 2% to jury trial)

2. default judgment – Δ doesn’t have the money, or doesn’t want to pay for an action unlikely to win

a. or, π brought action with little chance of success, hoping for nuisance settlement offer, backs down in face of opposition

3. settlement – comes at different points in pretrial process

4. dispositive motion – motion that asks ct to resolve case prior to trial

a. “dispositive” = with prejudice (on the merits, disposing of case for one party or the other)

i. motions like 12(b) are NOT dispositive – granted without prejudice, with leave to amend the complaint

ii. motions under Rule 56 (summary judgment) – adjudication on the merits

B. ways the Rules encourage SETTLEMENT

1. 26(f) planning conference – one of items to be discussed = settlement possibilities
a. removes psychological problem of not wanting to be “weak” and ask for settlement first

2. 16 – pretrial conferences

a. 16(a) – permits ct to direct attorneys to appear at one or more pretrial conferences

i. 16(a)(5) – one purpose of conference: to facilitate settlement
b. 16(c)(9) – settlement and use of special procedures to assist in resolving dispute

i. summary jury trial – lawyers present summary arguments, jury comes back with non-binding verdict ( educates lawyers as to what might happen, facilitates settlement)

ii. mini-trial – not before a jury (usually before experts); usually involves some actual presentation of evidence ( educating parties about evidence, also facilitates settlement

iii. mediation – attempt to negotiate settlement with help of neutral third party

iv. non-binding arbitration – third party reaches a non-binding decision

v. neutral evaluation – like mediation, but neutral comes out with an assessment; helpful in getting realism from parties

3. 68 – imposes costs on claimant who rejects offer and later receives a judgment lower than the offer
C. Strandell v. Jackson County, Illinois (summary jury trial)

1. π’s attorney argued that summary jury trial would compromise his work product – would have to present evidence collected, giving Δ access to it before the real trial

a. but: alternative?  go through summary jury trial without using protected evidence?

2. ct’s argument: Rule 16 not designed to “club” parties into involuntary compromise…
a. balance between needs for judicial efficiency and rights of the individual litigant

b. no mandatory summary jury trial authority given by Rule 16; not intended to require that an unwilling litigant be sidetracked from normal course of litigation

3. though Rule 16 pretrial conference designed to encourage settlement, NOT at expense of rts of litigants

D. Rule 68 – another settlement promotion device

1. allows Δ to make offer, any time until 10 days before trial; π then has 10 days to decide to accept

2. if offeree rejects (actively or by letting it lapse), offeree is at risk for costs if final judgment isn’t more favorable than the offer

a. note: offeree not liable if he gets nothing (since he hasn’t obtained a judgment)
b. “costs” = fairly low, doesn’t include attorney’s fees

E. Marek v. Chesny (civil rights case – in such cases, π who prevails is entitled to attorney’s fees – exception to the “American rule”)

1. π rejected Δ’s settlement offer of $100K; trial resulted in judgment of $60K (includes attorney’s fees); attorney’s fees were $32K, so total verdict of $92K was lower than offer

a. additional attorney’s fees after rejection of offer were $140K (what π would normally be entitled to, given that π won the civil rights case)

2. issue: is this additional $140K included in consideration of “not more favorable than the offer”?

3. holding: in many statutes authorizing attorney’s fees, they use the word “costs” in the language; in civil rights statutes, prevailing πs are entitled to “costs, including attorney’s fee”

a. dissent: must interpret “costs” by reference to use of the word in other Rules, not in other Σs!

i. Rule 54, where “costs” always defined NOT to include attorney’s fees

4. Rule 68 doesn’t really  have much impact outside cases where attorney’s fees are an issue (fee-shifting)

II. Summary Judgment TC "II. Summary Judgment" \f C \l "2" 
A. Rule 56

1. distinction between 56 and 12(b)(6)

a. 12(b)(6) – motion can be granted only if it appears beyond doubt that π can prove no set of facts in support of his claim which would entitle him to relief – looking at the COMPLAINT
i. all about what the complaint states – facts as alleged are assumed to be true

ii. no issue of truth, no requirement to be sworn – only truth factor is Rule 11

b. 56 – (see Adickes) if there’s no “genuine issue of fact”, summary judgment must be granted

i. looking at pleadings, affidavits, depositions, etc. – claims in complaint are not in themselves sufficient for granting summary judgment

ii. issues of truth are key – looking at available evidence that supports claim at issue

c. what kinds of questions to address to jury – 12(b)(6) and 56 answer this differently

i. 12(b)(6) – questions of LAW (for ct to decide); if allegations make out legal claim

ii. 56 – question of FACT (for jury to decide); if there are sufficient factual disputes

B. burdens

1. with regard to action as a whole (burdens that regulate the outcome)

a. pleading burden – requirements for complaint, answer, etc.

b. production burden – who has obligation to present at least some evidence in support of pleading (most of this burden falls on π, but typically evidence presented on both sides)

c. persuasion burden (burden of proof)

2. burdens on motion for summary judgment

a. production burden – movant has to come forward with evidence that tends to show there’s no “genuine issue of fact” with respect to some element of the other’s case

b. persuasion on the motion – assuming production burden met, burden on movant to prove that there’s no genuine issue of fact
c. once movant meets burden of production, burden shifts to non-moving party, to prove there is evidence FOR genuine issue of fact [56(e)]

C. Adickes v. S.H. Kress & Co. (civil rights; integrated group goes to restaurant, arrested; claimed violation of rights, sued restaurant; claim alleging conspiracy between Δ and city police – Δ moved for SJ on this count)

1. emphasized importance of movant’s burden of production

a. holding: Δ movant failed to carry its burden of showing absence of any genuine issue of fact

b. because movant failed to meet its initial burden, non-moving party didn’t have to come up with evidence to prove genuine issue of fact

D. “Supreme Court Trilogy” – made it easier for SJ to be granted

1. Celotex – Δ (movant) could get SJ just by pointing out that π would be unable to meet burden of persuasion (π wouldn’t be able to prove his claim)

a. if non-moving party has burden of persuasion, must make showing sufficient to establish genuine issue of material fact in order to withstand SJ motion

b. practically, allows movant to rely only on info already before the ct in making SJ motion

2. Matsushita – allowed SJ where context (economic) made factual claims implausible – analysis of whether claim made economic sense or not
3. Anderson – judges should take into account what the burden of persuasion will be on the non-moving party when deciding SJ motions – if non-moving party will have to show something at trial by clear and convincing evidence and hasn’t done so by the time SJ motion was made, motion should be granted
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I. The Right to a Jury in Civil Cases TC "I. The Right to a Jury in Civil Cases" \f C \l "2" 
A. law vs. equity (holdover from two types of cts in old British system)
1. LAW (from King’s Bench, ct of common pleas)

a. jury entitlement (key distinction)

b. judgment of law acts against property of Δ

c. power in cts “generally” – power to hear issues of law without a greater showing

d. defenses available are wholly “legal” defenses

2. EQUITY (from Chancery, directly controlled by king)
a. no jury right

b. judgment in equity acts directly against Δ

i. power to directly order parties to obey (via injunctions, etc.)

c. ct can only grant equitable remedies if there is no adequate remedy at law
d. special defenses known only to equity (i.e., “clean hands” doctrine)

B. 7th Amendment – “in suits at common law” (i.e., not a suit of equity), jury right “shall be preserved”
1. historical test – to see what cases have jury entitlement, decide how cts in England did it in 1775
a. problems with this test: new causes of action today; overlap between law and equity even in 1775; sketchy historical records; different policy considerations
2. difference b/t state and fed cts (7th Amendment not incorporated to the states)
a. almost every state has a jury trial right in its constitution/statutes, preserved from 1775
C. Curtis v. Loether (civil rights case; Δ wants the jury trial; black woman suing white landlords for injunctive relief and actual/punitive damages; injunction granted, injunctive claim dropped from case)
1. does 7th A or Civil Rights Act require jury trial in such a case at the request of just one of the parties?
2. look first to statute – see if applicable, if dispositive of 7th Amendment question
a. entitlement to damages triggers the 7th Amendment (question of law)
D. cases that are mixed equity and law
1. discretion of judge in dealing with equitable aspects (if no adequate remedy of law, injunction can be issued) – judge to decide if remedy at law is “adequate” (not a jury question)
2. ct can organize case so that jury hears the law question (damages claim) first
a. judge bound by fact findings of jury in considering equitable side
E. Markman v. Westview Instruments (whether interp of patent claim was for judge or for jury)
1. no question that patent infringement cases were tried by juries prior to 1776
a. problem: separating out facts and law questions in interpreting a patent claim
b. fact question (jury) of whether Δ violated patent claim; legal question (judge) of interpreting the terms of the patent
2. functional analysis of which judicial actor is better able to decide the issue
a. holding: construction of a patent, including terms of art within its claim, is exclusive within the province of the ct (judge)
b. note: jury still entitled to determine whether there is infringement of the patent, as interpreted by judge – question of how trial judge should split up this case
II. Choosing a Jury TC "II. Choosing a Jury" \f C \l "2" 
A. unlimited number of strikes for cause – when juror answers voir dire questions in a way that shows s/he isn’t neutral/impartial ( very rare for judge to strike for cause

B. limited number and application of peremptory strikes – lawyers can choose to strike jurors as long as neutral reasons given

1. Edmonson, J.E.B. – placed constitutional limits on use of peremptory strikes – must be race- and gender-neutral

a. burden on party opposing peremptory to lodge complaint against challenge for race reason; burden on party exercising peremptory to show race-neutral reason

b. limits on peremptories virtually meaningless – smart lawyer can come up with neutral reason

2. can peremptories ever be truly neutral?  special cases of discriminatory bias singled out?

a. J.E.B. seems to excuse biases other than race/gender – other biases don’t reinforce historically negative stereotypes
III. Managing the Jury TC "III. Managing the Jury" \f C \l "2" 
A. INSTRUCTIONS TO JURY TC "INSTRUCTIONS TO JURY" \f C \l "3"  [Rule 51]

1. at close of evidence (or as ct directs), parties may submit written requests for jury instructions; ct will inform counsel of its proposed action re: instructions before arguments before the jury

a. no party can claim error in instructions on appeal unless they made a clear objection to the instructions prior to jury deliberation

2. almost talismanic formulas adopted by lawyers/judges – not always easily understood by juries

B. SPECIAL VERDICTS TC "SPECIAL VERDICTS" \f C \l "3"  [Rule 49(a)]

1. questions put to jury, each of which represent some factual element of the case

a. jury’s answer constitutes a verdict, a finding of the jury on that issue that the judge must respect (unless he thinks it’s unreasonable for the jury to have come to that finding)

b. no general verdict (answering of ultimate question in the case) is requested

2. binding in a way that interrogatories are not – an answer to one special verdict can dispose of the case

a. e.g., “if you find that Δ was using reasonable care at the time of the accident, you need proceed no further” – reasonable care means no liability, no need to answer q’s re: proximate cause, etc.

3. one way of avoiding emotional reaction of juries to the big picture of the case

4. judge-friendly rule – if a party finds omission of fact in a question, each party waives the right to trial by jury of the issue so omitted (unless party demands its submission to jury before jury retires)

a. substantial power of judge to fill in the blanks

b. responsibility lawyers have to parse questions v. carefully before judge gives them to the jury

C. INTERROGATORIES TO JURY TC "INTERROGATORIES TO JURY" \f C \l "3"  [Rule 49(b)]

1. questions put to jury, always accompanied by request for jury to come back with a general verdict
2. individual questions aren’t dispositive – jury has to answer all of them, and also return general verdict

a. discretion of judge when answers are inconsistent with each other or with the general verdict

D. JUDGMENT AS A MATTER OF LAW TC "JUDGMENT AS A MATTER OF LAW" \f C \l "3"  [Rule 50]

1. if during trial a party has been fully heard on an issue, and there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, ct may determine the issue against that party, may grant judgment as a matter of law against that party on claims dependent on that issue
a. motions for JMOL can be made at any time before submission of case to jury

i. see CB p.742 for timeline of when parties can make JMOL motions

b. motions must specify judgment sought and law/facts on which movant is entitled to judgment

2. most extreme method of control – takes decisional power away from jury, gives to judge

3. if judge grants JMOL, app ct applies de novo review (no weight to what trial ct held)
a. question before the ct is purely a matter of law; regardless of whether JMOL granted before or after jury determined issue of fact, appellate review will be the same (can decide jury got it wrong; power to review questions of law)

4. question of constitutionality – 7th A “preserves” right to jury trial

a. now settled (by practice if not by history) that JMOL is constitutional under 7th A

b. if JMOL gives judges too much power to decide facts, then it’s got to be unconstitutional; but if there’s very little power of judge to look at facts, then rule has little utility

c. various formulas about the point below which a party may not fall (wrt persuasiveness of evidence) – clear that this analysis requires judge to weigh the evidence to some extent

i. our system denies this, though – judge/jury, law/fact distinction…

5. two types of JMOL:

a. 50(a) – after party has been fully heard on the issue, during trial (used to be “directed verdict”)

b. 50(b) – post-verdict (“renewed JMOL”; used to be “judgment notwithstanding the verdict”)

i. must have made 50(a) motion during trial in order to “renew” with a 50(b) motion

6. Galloway v. US (claim of total and permanent disability resulting from breakdown caused by strain of active military service; Δ motion for JMOL granted by lower ct)

a. review of evidence ( conclusion that π didn’t meet burden of showing continuous disability (missing years, evidence seem to be merely speculative)

b. evidentiary failure ( failure to establish legal claim

7. Spurlin v. General Motors Corp. (bus accident caused injury; evidence that bus had a single hydraulic brake system instead of dual system then preferred)

a. jury verdict for πs; trial judge grants both judgment notwithstanding verdict and motion for new trial (in case the first motion wasn’t upheld on appeal)

b. app ct reverses both – disagrees with trial judge on question of balance of evidence

i. if evidence is 50-50 as to both sides, then there’s a substantial conflict, and verdict can’t be against the greater weigh of evidence, so neither motion should be granted…

c. relevant factors in deciding on appropriate decision-maker (whether evidence is 50-50)

i. complexity of the law

ii. emotional ingredients

iii. importance of uniformity (judges more likely to be uniform across jurisdictions)

iv. importance of the issue (this factor could cut both ways)

8. judgment as a matter of law vs. summary judgment
a. JMOL is essentially summary judgment at a later stage

i. SJ [56] ( directed verdict [50(a)] ( judgment notwithstanding the verdict [50(b)]
b. primary difference is procedural
i. SJ motions made before trial, decided on documentary evidence

(a) allows our cts to act like European cts (judgment based on the docket)

ii. JMOL motions made at trial, decided on evidence admitted

(a) talk of “reasonableness” – at time of SJ motion, too early in trial process to ask about reasonableness, so just constrained to documents… not so with JMOL

E. MOTION FOR A NEW TRIAL TC "MOTION FOR A NEW TRIAL" \f C \l "3"  [Rule 59]

1. case law and treatises circumscribing grounds for granting a new trial

a. judicial error (e.g., judge makes mistake about admissibility of evidence; not harmless error)

b. prejudicial occurrences (usually for lawyer misbehavior)

c. jury misconduct (e.g., lying during voir dire)

i. note: verdict can’t be impeached based on conduct in jury room during deliberations (importance of jury confidentiality; evidence of conduct can’t be admitted on appeal)

ii. note: difference from extraneous misconduct (e.g., jury tampering; outside jury room)

d. against the weight of the evidence

i. note: difference from renewed JMOL – not a final verdict against a party

2. tests for granting a motion for a new trial

a. “weight of the evidence” (Spurlin) – no new trial unless jury verdict is at least against the great weight of the evidence (judge can clearly see jury has acted incorrectly)

i. app ct applies a more searching review standard to decisions of trial ct under JMOL, (since it’s an issue of law, and app cts are ultimate authorities of law issues)

ii. less exacting than standard of “abuse of discretion” in issues of fact

b. Mann v. Hunt – conflicting testimony, both substantiated by witnesses; jury came back with verdict for Δ; trial judge set aside verdict and ordered new trial

i. app ct upheld – power of judge to apply legal standards (i.e., “against the weight of the evidence”), given “synthesis of all the experience the judge has had” in his legal career

ii. judge seen to be better at discerning truth in cases where evidence close to evenly split

c. Sanders-El v. Wencewicz (police brutality case; question of credibility of police)

d. incident where Δ counsel dropped huge computer printout of π’s prior criminal convictions in front of jury (evidence of π’s arrests held inadmissible for impeachment purposes)
e. app ct held that Δ counsel’s conduct was intended to arouse prejudices of jury; DCt abused its discretion in denying π’s motion for a new trial

f. options for trial judge in such a situation

i. curative instruction (order jury to ignore) – but impossible to erase prejudicial memory

ii. reprimanding counsel in front of jury – but might prejudice jury the other way

iii. grant π’s motion for mistrial

g. test of abuse of discretion (not if judge made an error of law)

F. DAMAGES TC "DAMAGES" \f C \l "3"  (means of controlling verdicts that are too high or too low)
1. judge doesn’t have authority to simply direct an award of a specific amount

2. but, power to grant new trials

a. remittitur – can say to π, “I will grant a new trial unless you agree to accept $X [lower amt] as sufficient in meeting your claim”

b. additur – can say to Δ, “jury verdict wasn’t sufficient, I will grant a new trial unless you agree to pay more”

i. note: additur hasn’t been authorized by fed cts, although remittitur has

3. other possible approaches to limiting jury discretion

a. itemized damage awards (akin to special verdicts)

b. itemize medical expenses, lost income, lost earning capacity, pain/suffering

c. structured judgment – losses that π will suffer not paid upfront (annuity contract)

i. important for cases where π dies before period is played out

d. charge/instructions to jury (i.e., telling them how to do pain and suffering damages)

4. State Farm v. Campbell ( PUNITIVE DAMAGES

a. increasing call by industries for limited punitive damages – change in SC view from jury discretion to ct control (can set aside damages; guidepost with ratio limit for punitive damages)

b. punitive damages neither reasonable nor proportionate to the wrong committed (grossly disproportionate to compensatory damages for actual harm to πs)

i. some factors: jury can’t take into account conduct that bore no relation to Δ’s harm to this π (limit on reprehensibility); can’t take into account Δ’s conduct in other jurisdictions; wealth of Δ is irrelevant

c. questions raised by this case

i. invocation of DPC (claim that DPC requires ct to provide limits) – where?

(a) different from use of DPC for oppty to be heard, fair process, etc. – here, as a limit on arbitrary jury behavior

ii. federalism (throwing out state ct decision in order to serve interests of fed DPC)

	7 • REPOSE: ENDING DISPUTES TC "7 • REPOSE: ENDING DISPUTES" \f C \l "1" 


I. Direct Attacks TC "I. Direct Attacks" \f C \l "2" 
A. devices available to correct judgment

1. motions: Rule 50 (correction of error, imposition of own verdict); Rule 59 (grant new trial, set aside verdict  but not impose own verdict)

a. motions under both 50 and 59 have to be made within 10 days of entering of verdict

2. right to appeal: app ct to correct errors of law

a. can to some extent correct errors of fact – if clearly erroneous; when reviewing Rule 50/59

b. notice of appeal must be filed within 30 days of judgment

c. review of app ct limited to record below (can’t bring up new facts), and to issues preserved for review by lower ct (can’t bring up new issues)

B. Rule 60 – grounds on which a judgment can be contested by motion (see Rule for “laundry list”)
C. Durfee v. Duke ( RES JUDICATA (challenging s-m jurisdiction in first action…)
1. NE-MO boundary dispute – “down the middle of the river,” but the river moved over time

2. action #1: SCt of NE finds that land is in NE, and that title to land belonged to π

3. action #2: brought in MO ct, claim that NE didn’t have subject-matter jurisdiction over land in question

a. US SC decided not to invalidate NE ct’s holding – full faith and credit clause as basis

b. res judicata – once adjudicated, ruling is entitled to full faith and respect in subsequent litigation between the two parties (limited to particular litigants)

4. res judicata trumps lack of subject-matter jurisdiction defense – despite possibility of error in action #1, ct doesn’t care – note that first ct didn’t deem s-m jurisdiction an issue worthy of dismissing the case

D. Kupferman v. Consolidated Research ( case of FRAUD UPON THE COURT

1. π’s attorney had evidence that appeared to absolve these Δs, didn’t bring it up in ct (possibly b/c he thought Δs had access to this information as well)

a. “fraud upon the ct” = when it’s an officer of the ct acting fraudulently

2. π attorney not under order to release evidence, hadn’t been asked for it – implication that Δ did poor job in discovery (lawyer doesn’t have obligation to tell the other side what their defenses are…)

a. if π had been asked for it and didn’t give it up, would have been a much clearer case

E. three ways a judgment can be attacked

1. motion for relief from the judgment (Rule 60(b))

2. independent action to vacate or set aside a judgment (contemplated by 60(b))

a. where ct in another jurisdiction declares judgment void in that jurisdiction (see notes p.65-66)

3. asserting the invalidity of the judgment as a defense to enforcement of it

F. Pierce v. Cook & Co. ( intervening change in the law

1. general rule – against allowing 60(b) motions simply b/c there been an intervening change in the law

2. exception: ct applies 60(b)(6) “any other reason justifying relief from the operation of the judgment”

a. special circumstances: ppl in the same accident; unjust to apply different rule of law to parties in the same accident

b. more important reason: in a diversity case, fed cts supposed to apply state law
i. since state of OK has told us that the substantive rule has changed, fed ct should now apply new state law

3. this case is NOT generally followed

a. more important: stability of judgment, finality of litigation
b. Ackerman v. US – brothers-in-law joined cases of citizenship revocation; trial ct revoked citizenship; one brother appealed, one didn’t’; appealing brother won the appeal; other brother brought 60(b)(6) motion but was DENIED – calculated risk to not appeal, so tough luck

4. one area where exceptions allowed: where are there ongoing relationships, perhaps because of a judgment or injunction

a. Agostini v. Felton – injunction preventing NYC from sending special ed teachers to parochial schools; gradual change in 1st A law expanding church-state interactions; 12 years later, 60(b)(5) motion to set aside injunction (no longer equitable to apply judgment)

5. generally, intervening change in law doesn’t impact original litigant

a. change in law will apply to present parties, but won’t effect judgment given to prior parties

II. Claim Preclusion TC "II. Claim Preclusion" \f C \l "2" 
A. RES JUDICATA – law of general preclusion (subsequent actions precluded because of prior actions)
1. when action #2 involves same parties, same claim, new evidence, ct will dismiss

a. identity of claims (“same transaction” test)

b. identity of parties

c. final judgment entered on first claim

d. judgment must have been on the merits (with prejudice)

e. major source of law: Restatement of Judgments (see CB pp.1136-1143)

f. §17(1): when π wins, claim is extinguished and merged in judgment, and a new claim may arise on the judgment

i. see also §18: since π has won, π cannot thereafter maintain any action on original claim

ii. Fetter  v. Beale (π won damages for head injury; later, his skull starts to fall apart): π can’t bring another action for greater damages

g. §17(2): when Δ wins, judgment bars a subsequent action by π on the same claim (see also §19)

2. analytical problems with claim preclusion

a. when is a subsequent claim the “same” claim?

b. other exceptions – e.g., to what extent should intervening change in law affect preclusion?

B. Gowan v. Tully
1. action #1: class action suit; action #2: π (not a named party, but member of the class) sues Δ

2. general rule: 1st action precludes anyone who was a party, and anyone who was in privity with party

a. a member of a class is bound by the result in the prior class action case

3. new legal theory in action #2?  π pointed to an intervening case (Elrod v. Burns)

a. ct held that lots of the Elrod issues could have been brought in action #1 – res judicata applies not only to legal issues that were actually brought in prior action, but also to those that could have been brought
b. therefore, intervening change in law does not create an exception to res judicata

4. facts sufficiently different?
a. apply Rst – to what extent is this the same or a connected transaction?

b. difficult to determine if something is the “same claim”…

C. impact of res judicata / claim preclusion on original complaint

1. incentive to raise every single possible claim in action #1, in order to avoid issues being barred

a. inefficient; negative impact on client interview (attempt to uncover all possible claims)

2. client would also lose substantive right to trial over real claims, due to a procedural issue

III. Issue Preclusion TC "III. Issue Preclusion" \f C \l "2"  (collateral estoppel)
A. distinction from res judicata claim preclusion
1. RJ = “bludgeon,” indiscriminately smashing all efforts of a party to relitigate events that have already been litigated and decided in a prior suit

2. CE = “scalpel,” dissecting lawsuit into various issues and surgically removing from reconsideration any that have been properly decided in prior action

a. free to litigate issues not resolved in earlier action

b. CE needed because issues already litigated may come up again later in litigation based on separate events

c. CE bars litigation that would impair rights which were established in the first action

B. prerequisites for collateral estoppel (see §§27, 28, 29)
1. issue in second action must be same as issue in first

2. issue must have been actually litigated (difference between “raising” and “litigating”)

a. note difference from RJ: not enough that an issue could have been raised; need actual litigation

3. issue must have been actually decided in that action (final decision, not just mere litigation)

4. CE will usually not apply unless the decision on this issue in the prior action was necessary to the ct’s judgment on the action

C. importance of mutuality?

1. mutual preclusion: requires that no party can benefit from a judgment in which he was not also at risk

2. nonmutual preclusion: extension of basic doctrine; allows party to invoke CE against a party who litigated and lost on an issue in a prior action (allowing CE even when parties in action #2 are different)
D. Commissioner of Internal Revenue v. Sunnen
1. action #1: payer gave patents to his wife; litigation as to whether it was a valid transfer or tax evasion

a. judgment for payer (transfer considered valid)

2. later, more royalties paid – action #2, IRS again challenged validity of the original transfer

a. no claim preclusion – each year’s taxes create a new claim on part of the government

b. yes issue preclusion – issue of transfer already litigated and determined

3. but: payer still loses action #2 – ct finds intervening change in the law
a. intervening change in law can be exception to issue preclusion (contra claim preclusion, where intervening changes do not allow exception to RJ)
E. Allen v. McCurry ( nonmutual defensive issue preclusion
1. action #1: state vs. McCurry, heroin possession and assault on policemen; judgment for π state

2. action #2: McCurry vs. Allen (policeman), unconstitutional search and seizure, assault; brought suit under fed law §1983
a. trial ct barred – because Δ didn’t assert that state ct had denied him fair opportunity to litigate his constitutional claims, Δ was barred from seeking a writ of habeas corpus

b. reviewing ct reversed – officers can’t claim CE as a defense, because this suit is Δ’s only means of constitutional redress

3. holding: reversed app ct – can apply defensive collateral estoppel

a. Δ’s inability to obtain fed habeas corpus relief for constitutional violations not asserted in state ct did NOT render CE inapplicable in his subsequent fed suit for redress of these violations

b. Congress did not intend to deny binding effect to a state ct judgment where that ct had given Δ a full and fair opportunity to litigate his fed claims

F. nonmutual offensive collateral estoppel – HYPOTHETICALS
1. action #1: π1 sues Δ for negligence; judgment for Δ
action #2: π2 sues Δ, same allegations of negligence

a. π2 is a new party – cannot be offensively precluded

b. RULE: persons who are not parties (or in privity with parties) in action #1 cannot be bound in a res judicata sense

2. action #1: π1 sues Δ for negligence; judgment for π
action #2: π2 sues Δ based on π1’s victory in action #1

a. nonmutual (π2 not party to action #1) offensive (π2 trying to use the settled issue as a claim for his new action) issue preclusion

b. Δ didn’t lack a full/fair opportunity to be heard in action #1…

c. §29 (issue preclusion with others) – if Δ would be precluded from relitigating issue with π1, then Δ is also precluded from litigating issue with another party

i. unless they lacked full/fair opportunity, or unless any of the 8 subparts of §29 not met, Δ is precluded from relitigating issue (lost in #1) as to another party

3. 50 ppl injured in accident with Δ; 49 πs sue Δ; judgment for Δ
action #2: π #50 comes around and tries to sue after 49 lost their cases
a. barred – #50 should have joined with the other 49 πs

4. 10 ppl injured in accident with Δ; π1 sues and loses, but π 2-10 all sue and win
action #2: π1 argues for offensive issue preclusion in his favor

G. when is offensive issue preclusion permissible?  cf. Parklane Hosiery Co. v. Shore
1. no bright-line test; considerations of whether there were inconsistencies, whether it would be unfair to Δs, whether the difference in amount claimed from action #1 to action #2 was so great there would be less incentive to litigate action #1, etc.

2. in Parklane – new πs couldn’t have joined in the first action

a. can’t impose on them responsibility to have joined ( factor FOR offensive issue preclusion

b. note: no rule that says you have to join in original action at risk of losing rt to sue – issue is if you lost the rt to preclude the issue (if no offensive issue preclusion, can still sue and win)

IV. Preclusion in a Federal System TC "IV. Preclusion in a Federal System" \f C \l "2" 
* a state ct resolution of an issue is preclusive in fed ct, even if resolution based on state and not fed law
* few exceptions (express right created in fed statute, etc.)

A. Kremer v. Chemical Corp.
1. action #1: before Human Rights Division (no jury) – found no discrimination
action #2: in district ct, review of HRD’s decision

a. difference from Allen: McCurry got a full jury deliberation on his claim…

2. ct: the chance that Kremer had in state ct (appeal, to review discrimination claim) was enough to make the issue preclusive – majority held that this was sufficient as a full/fair opportunity to be heard
a. dissent: the only ct action was just a review of an agency’s decision – not sufficient

B. Matsushita Electrical Inc. Co. v. Epstein
1. action #1: DE state ct class action – settled (πs agreeing to give up all claims against Δs)
action #2: fed ct case, raising fed securities issues (within exclusive jurisdiction of fed cts)

2. holding: state settlement is PRECLUSIVE, even in claims that could not have been raised in the state ct (since these claims under exclusive jurisdiction of fed cts)

	8 • JOINDER OF PARTIES TC "8 • JOINDER OF PARTIES" \f C \l "1" 


I. Permissive and Mandatory Joinder TC "I. Permissive and Mandatory Joinder" \f C \l "2" 
A. joinder of CLAIMS
1. Rule 18(a): open-ended, allows anyone asserting a claim to join as many claims as the party has

2. Rule 42(b): gives ct power to order separate trials, in order to deal with problems of jury confusion, managing a large case, etc.

a. still one lawsuit, one discovery process, etc. – just two different juries, two different trials

b. vs. severance – completely separate lawsuits

B. joinder of PARTIES

1. Rule 20(a): who may be joined – certain requirements imposed on parties, not just up to discretion of π

a. must arise out of same transaction/occurrence

i. note: broader interpretation of “same transaction” in joinder than in preclusion – in preclusion, this standard is to prevent second bite at the apple; in joinder, it’s to promote judicial economy – consequence of misapplied preclusion (issue won’t be heard) is much higher than cost of error in joinder (must litigate separately)
b. must raise at least one common question of law or fact (one q common to all parties)

2. note: each π joined need not be interested in obtaining all the relief demanded

a. as long as the πs satisfy Rule 20(a) with one claim, then π with additional claims can add them, regardless of whether other πs can join in that claim or not

C. consequences for improper joinder

1. Rule 21: misjoinder isn’t grounds for dismissal; πs should move for severance (drop misjoined party from suit)

2. Rule 20(b): allows ct to order separate trials (no motion from parties needed)

D. Mosely v. General Motors Corp. ( PERMISSIVE JOINDER

1. contested joinder of πs in discrimination suit against GM
2. πs able to successfully argue for joinder because they constructed complaint properly (with allegations that helped in party joinder proceedings)

a. π argument that joinder promotes accuracy because of nature of this discrimination claim (that it was a company-wide policy)

3. note: because complaint was against discrimination in favor of “white males,” possible that white female πs could join in this case (broadly, this is the “same transaction/occurrence”)
E. Temple v. Synthes ( MANDATORY JOINDER
1. medical malpractice; π sues Synthes (manufacturer) in fed ct, and sues Dr. LaRocca in state ct; S moves to get LaR joined in the action
2. language of the Rules (Rule 19: mandatory joinder)
a. Rule 19(a): there are persons who should be joined (if party won’t destroy jurisdiction, etc.)
i. if in person’s absence complete relief can’t be accorded among those already parties
ii. or, if person claims an interest in action and is so situated in the action that his absence 
(a) may impair his ability to protect that interest
(b) or may leave any of the parties at risk of incurring double/multiple obligations by reason of the claimed interest
b. Rule 19(b): determination of if parties are indispensable (whether to dismiss for nonjoinder)
3. holding: S can’t claim Rule 19 because they didn’t meet 19(a) requirements
II. Impleader, Interpleader, and Intervention TC "II. Impleader, Interpleader, and Intervention" \f C \l "2" 
A. IMPLEADER TC "IMPLEADER" \f C \l "3"  [Rule 14]
1. allows Δ to become a 3rd-party π (3pπ)

2. question of if 3pΔ is liable to 3pπ (note: NOT question of if 3pΔ is liable to π)

3. Toberman v. Copas ( impleader motion

a. impleader fails because Δ/3pπ didn’t make claim of secondary liability – Δ tried to make a claim of sole liability on part of 3pΔ

b. rule: Δ/3pπ must claim some of the liability…

i. bad situation: forces Δ to admit some responsibility before being able to point out role of others in causing the accident

ii. better example of impleader: Δ says it’s not liable, but IF jury finds it liable, 3pΔ will have to be responsible for all/part of damages (usually applied to cases where 3pΔ is Δ’s insurer)

c. ct here ruled that pleading in the alternative isn’t enough – very picky reading of Rule 14

i. Chase: not a good approach; Rule 8 allows parties to plead in alternative

d. so: Toberman doesn’t state an absolute rule that is applied universally

B. INTERPLEADER TC "INTERPLEADER" \f C \l "3" 
1. e.g., situation of stakeholder bank, two claimants arguing over ownership of one account

a. bank doesn’t want claimants to litigate separately – possibility that bank will have to pay twice

b. bank can interplead – ask ct to resolve dispute, comply with ct’s decision

2. two sources of interpleader law: rule [Rule 22] and statute [§§1335, 1397, 2361]

3. RULE interpleader

a. for subject-matter jurisdiction, need complete diversity between stakeholder and all claimants; also need to meet amount in controversy ($75K)

b. for personal jurisdiction: normal rules

4. STATUTORY interpleader

a. added to deal with the problems created by jurisdictional  limits of rule interpleader

b. §1335: s-m jurisdiction met if diversity between two claimants, amt in controversy only $500

c. §1397: (venue requirement) if there’s jurisdiction under §1335, interpleader action can be brought in the district in which one or more of the claimant reside

d. §2361: (personal jurisdiction) process may be served by US marshals for respective districts where the claimants reside or may be found – nationwide service of process

5. State Farm Fire & Casualty Co. v. Tashire (accident involving a bus and a truck, lots of injuries)

a. action 1: 4Δs – Greyhound, bus driver, truck driver (Clark), and truck owner; in CA state cts

b. action 2: State Farm (Clark’s insurer, liability insurance of up to $20K per accident), filed interpleader action in OR state cts asking all claimants to establish claims against Clark; also claimed that policy didn’t cover such accidents

c. ct applies statutory interpleader (for $20K amt in controversy)
d. interpleader statute does authorize temporary injunction against claims outside the interpleader action, but only against the party making the interpleader action (ct can’t apply injunction against all claims against all Δs)

i. note: Greyhound has no claim of interpleader (isn’t in the position of a stakeholder; just subject to multiple lawsuits)

ii. rules of interpleader not expanded to allow stakeholder to bring all suits into one ct…

e. all claims against Clark to be litigated in one ct – relieves costs of litigation Clark might otherwise incur

6. note: interpleader is NOT an alternative to bankruptcy (see hypo, notes p.80)

7. attempts by legal system to deal with problems of subject-matter jurisdiction in each ct

a. §1407 (multi-district transfer rule): venue provision, allows transfer to one ct for coordinated / consolidated pretrial proceedings where action involves one or more common questions of fact
i. limit of §1407 – applies only to pretrial proceedings, not a transfer for trials

ii. also doesn’t address suits that bring cases in fed as well as state cts

(a) removal statute; but §1441(b) – no removal by Δ who is citizen of state in which case is originally brought

b. §1369 (multi-party multiforum jurisdiction statute): minimal diversity jurisdiction in certain kinds of cases, intended in large part to deal with problems like those presented in Tashire
i. limitations (required elements of statute)

c. preclusion devices – e.g., if Greyhound found liable to one or more πs, then no need for further litigation – issue will be precluded, so only issue for future cts to decide will be damages
d. class actions – another way of bringing ppl together in one lawsuit (not applicable to Tashire)

C. INTERVENTION TC "INTERVENTION" \f C \l "3"  [Rule 24]

1. parties suing each other; third party comes and says he wants in

a. [24(a)] must be allowed to intervene when: 

i. statute of the US confers unconditional right to intervene

ii. applicant claim interest relating to transaction, and is so situated that the disposition of the action may impair/impede his ability to protect that interest – UNLESS applicant’s interest will be adequately represented by existing parties

b. [24(b)] can be allowed to intervene when:

i. statue of the US confers a conditional right to intervene

ii. applicant’s claim/defense and the main action have a question of law/fact in common

2. e.g., black employees suing GM based on discrimination; white workers whose seniority might be involved might want to intervene

3. American Lung Association v. Reilly ( intervention denied

a. ALA trying to compel EPA to perform statutory duty to revise air quality standards

b. ct held that interest of potential interveners was too remote
i. one interp of Rule 24: can intervene only if you would otherwise be precluded…

c. cases that allowed intervention are primarily cases involving the promulgation of rules for particular industries

III. Supplemental Jurisdiction TC "III. Supplemental Jurisdiction" \f C \l "2" 
A. how additional claims and parties may be brought into a fed suit without independently satisfying subject matter jurisdictional requirement

B. §1367 – “common nucleus of operative facts”
1. (a) fed cts can have supplemental jurisdiction over claims that a state ct would normally hear if they are so related as to form part of the same case or controversy

a. supplemental jurisdiction should include joinder of parties as well as of claims

b. fed cts  have authority to exercise jurisdiction over supplemental claims that form part of the same case or controversy as the claim that provides the basis of the ct’s original jurisdiction

2. (b) if adding party will destroy diversity, fed cts shall not have supplemental jurisdiction over:

a. claims by πs against persons made parties under Rules 14 (impleader), 19 (mandatory joinder), 20 (permissive joinder), or 24 (intervention)

b. claims by persons proposed to be joined as πs under Rule 19 (mandatory joinder)

c. claims by persons seeking to intervene as πs under Rule 24 (intervention)

C. limitations on supplemental jurisdiction (apply only to πs) – more liberal in expanding fed q than diversity

1. fed q jurisdiction – there’s a fed question to be heard, might as well through in related state claims

2. diversity jurisdiction – they’re all state claims, fed cts don’t want to take over


D. Free v. Abbott Laboratories
1. discussion of plain language of §1367 vs. Congressional intent
IV. Class Actions TC "IV. Class Actions" \f C \l "2" 
A. Rule 23 TC "Rule 23" \f C \l "3" (a) – prerequisites to class certification

1. numerosity (class so numerous that joinder is impracticable)

2. commonality (of the question of law or fact to all members of the class)

3. typicality (representative’s factual/legal stance is characteristic of that of the other class members)

4. adequacy (representative party will fairly and adequately protect interests of the class)

B. Rule 23(b) – conditions under which a class action is maintainable

1. (b)(1) separate actions by individual members of the class would create risk of 

a. inconsistent/varying judgments and incompatible standards of conduct for opposing party; or 
b. judgments dispositive of the interests of other members not parties to adjudication, or would substantially impair other members’ ability to protect their interests

2. (b)(2) party opposing the class has acted on grounds generally applicable to the class, making appropriate final injunctive relief or declaratory relief with respect to class as a whole

3. (b)(3) questions of law/fact common to the class predominate over individual questions, and a class action is superior to other available methods for fair/efficient adjudication of the controversy

C. Angelastro v. Prudential-Bache Securities, Inc. (securities fraud, π alleges Δs operated with fraud/deceit)

1. two motions: requesting class certification, and partial summary judgment

2. satisfaction of all 23(a) prerequisites

3. did not satisfy any of the three possible 23(b) requirements

a. (b)(2): only applicable where relief sought is exclusively/predominantly injunctive or declaratory – not monetary

b. (b)(3): common questions of law/fact have to predominate over individual questions
i. π didn’t satisfy, since some may not have relied detrimentally on Δ’s statements, etc.

ii. π’s claim of reliance is an individual one – can’t be proved on a class basis

iii. note: damages component will always be individual

c. second part of (b)(3) – superiority of class action

i. class certification is usually a superior method – bringing justice in small claims

ii. but by and large, classes not certified (usually because of commonality question)

4. therefore, both of π’s motions denied

D. Hansberry v. Lee ( impact of class actions on PRECLUSION

1. action #1: restrictive covenant; judgment for π – covenant in effect even though less than 95% signed

2. action #2: white property owner wanted to enjoin Hansberry from buying house in his neighborhood, claim of restrictive covenant; H argued covenant not in effect because less than 95% signed; L making claim that H was part of the class in action #1 and therefore barred from bringing this defense

3. holding: judgment in action #1 NOT binding on H, b/c party in action #1 wasn’t adequate representation of all property owners in the state

a. unless H can be considered a member of action #1 Δ’s class, NO preclusion

E. Martin v. Wilks ( impact of class action on rights of non-parties; question of intervention
1. action #1: π black firefighters claim discrimination, win; city agrees to remedy discrimination

2. action #2: white firefighters bring own claim, arguing that city can’t infringe on their interests just to address discrimination against other ppl’s rights

3. white firefighters waited too long to intervene in action #1 – ct ultimately finds that there is no rule or DPC requirement that an interested party must be allowed to intervene

4. Rule 24 (intervention as of right)– suppose white firefighters had moved to intervene in action #1
a. interest relating to property/transaction which is subject of the action? – YES

b. disposition of the action may impair/impede applicant’s ability to protect that interest? – YES

c. unless that interest is adequately represented by existing parties

i. city as adequate representation of interests of white firefighters?

ii. mere potential of different interests (white firefighters / city) sufficient?

5. suppose white firefighters had been successful in intervening, but lost the case?

a. binding effect on different white firefighters who later bring action #2 in Martin?

b. cts split on this – sometimes interventions held to have been adequate representation

F. NOTICE required for class actions TC "NOTICE required for class actions" \f C \l "3" 
1. Rule 23(c)(2) – notice required for classes certified under 23(b)(3)

a. best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort

b. potential members must expressly request exclusion; judgment will include all members who do not express exclusion

c. any member of class may enter an appearance through counsel

2. Rule 23(d)(2) – notice required for classes certified under 23(b)(1) or 23(b)(2)

a. adequate notice is allowed; must conform to due process standards

b. 23(c)(3): judgment will include/describe those found to be members of the class; judgment will include those who have not requested exclusion, whom ct finds to be members of the class
	
	(b)(1) / (b)(2)
	(b)(3)

	notice
	ALLOWED
	REQUIRED

	oppty to be heard
	ALLOWED
	REQUIRED

	oppty to opt out
	ALLOWED
	REQUIRED


3. Eisen v. Carlisle & Jacquelin – costs of notice
a. odd-lots traders; several thousand potential πs, all with very small claims

b. holding: requirement that class representative must bear costs of notice, and ct has no authority to shift the cost

i. note: this was a (b)(3) class, so requirement of notice from 23(c)(2)

c. criticisms of this holding

i. prevents many actions from going forward – costs prohibitively high, death knell…
ii. ignores due process rights of πs – persons who have suffered a wrong arguably have some DPC right to meaningful access to ct; true also when class actions are the only meaningful access to ct (where claims so small, wouldn’t be brought otherwise)
4. Phillips Petroleum Co. v. Shutts ( notice and DPC rights of π class members; choice of laws
a. π class members from several different states; received notice, and thousands chose to opt out

b. Δs raising constitutional rights of ppl in the π class – allowable, since it affects Δ’s interests

c. DPC rights of class members

i. notice

ii. opportunity to be heard or participate in the litigation

iii. opportunity to opt out

iv. adequacy of representation by the class representative
d. if all four elements met, doesn’t matter if there’s no contacts/ties/relations b/t π class member and the forum state 
i. class rep and ct will look out for π class members’ interests

ii. π class member can’t be held liable for anything
e. conflict of laws problem – in order to apply KS law, would have to show “significant contact” between parties and KS – not met for most of the members of this class

i. on remand, ct had to figure out and apply laws of each state for each class member

G. class actions and SETTLEMENT TC "class actions and SETTLEMENT" \f C \l "3"  (amended 23(e))
1. Amchem Products, Inc. v. Windsor ( asbestos class action settlement case

a. usual process: π brings action for relief, motion for class action; settlement; ct approval

b. difference: multidistrict litigation, transfer of pretrial proceedings: all pending asbestos litigation transferred to one ct

i. everything presented at same time: class cert request, consent of Δs, settlement, consent of πs – action settled before brought, and settlement then presented to ct

ii. Δs liked idea of class certification in tandem with settlement – can apply settlement to potentially huge class of ppl who can claim asbestos-related injury

c. holding: NO certification – 23(b)(3) predominance, 23(a)(4) adequate representation not met
i. settlement is relevant to class certification, but only after 23(a) and 23(b) analysis

ii. also: many potential class members (in exposure-only category) may not even know of exposure; also may not have info/foresight needed to decide whether to opt out

d. dissent: reversing class certification results in ppl not getting to ct at all – maybe a bad settlement is better than nothing (esp. for ppl with smaller claims)

i. sheer volume of asbestos cases, now handled with focus on ppl with extreme injuries; exposure-only category pushed to back of line, not likely their cases will ever be heard

e. heart of problem: lots of ppl have been exposed to asbestos and don’t know about it (ppl who don’t know they are parties) – is it right/fair for them to be bound by this decision?

2. problematic point about class action settlements: role of the LAWYERS

a. how to separate lawyer’s interests from other interests in deciding whether class is adequately represented?

b. lawyers’ incentive to get a huge (sure thing) settlement, given contingency fee system
3. possible solutions to asbestos litigation problems

a. trust funds – special bankruptcy process for companies involved in asbestos litigation; trust fund to pay damages to ppl injured due to asbestos exposure

i. allows companies to keep running; something of a safeguard to insure πs get paid

b. limited funds (Ortiz case) – Δs put up sum of money to deal with potential claims

i. thrown out as unfair/illegal limitation on liability
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I. Erie Doctrine TC "I. Erie Doctrine" \f C \l "2" 
A. §1652 – Rules of Decision Act (from Judiciary Act of 1789)

1. “laws of the several states” to be regarded as rules of decision in civil actions in the cts of the US in cases where they apply

2. but – very difficult to determine meaning of “laws of the several states”, and when to apply

B. §2072 – Rules Enabling Act (adopted in 1934)

1. gave SC power to “prescribe general rules of practice and procedure and rules of evidence” for cases in the US district cts (note: FRCP not enacted until 1934)

2. such rules shall NOT abridge/enlarge/modify any substantive right

a. dichotomy between substantive and procedural law

C. big question – what law applies in a diversity case, where fed jurisdiction solely from diversity (no fed q)

D. Swift v. Tyson (rule in effect until 1938) ( “laws of the several states” that fed cts had to follow included only state constitutions and statutes
1. fed cts not bound by other state common law or precedent, but were instead left to develop a body of substantive fed common law to address matters of general concern
2. in absence of explicit state statute, refer to “general common law”; fed cts can advance own interp of general common law, but must defer to state common law on local cases

3. idea of transcendental/ideal law, to be determined by judges

4. emphasized fed power, uniformity of substantive law decisions
E. problems with Swift
1. ended up undermining uniformity – state cts persisted in applying own common law, so disconnect between fed and state ct within the same state (on substantive issues)

2. discrimination in favor of non-citizen π – b/c privilege of selecting ct always lay with π, a diverse π could choose a different rule of substantive law b/c he could choose fed ct (an in-state π with same claim against in-state Δ would be stuck in state ct, with state substantive law)

F. Erie RR v. Tompkins (seminal moment in 1938 – see discussion, notes p.94, for political/social background)

1. Tompkins (PA resident) sued Erie (NY corp.) in fed district ct for southern NY – π wanted to avoid PA substantive rule requiring “wanton or willful conduct” to establish liability as against trespassers
a. fed ct says Δ owes a duty of care and π can recover; PA law would provide for no recovery

2. holding: fed cts must apply state common law as well as state statutes and constitutions in cases involving state claims in fed cts – application of state substantive law

3. policy justifications: decreases forum-shopping, increases uniformity within the state, reduces unequal treatment of state residents, preserves federalism

4. even though lack of uniformity across states, at least this way, there’s uniformity within state
a. forum-shopping of different kind – choice of which state you’re go to (for substantive law); but this kind of forum-shopping not as easy/prevalent

5. application of state substantive law – look to conflicts of law rules

a. question of where to find the “state law” – task of figuring out what highest ct in the state would do in this situation (the “Erie guess”)

b. question of when state law can trump a fed rule…
II. Aftermath of Erie TC "II. Aftermath of Erie" \f C \l "2" 
A. biggest problem after Erie – how to draw the line between procedural and substantive law

1. in a deep sense, every procedural rule does modify substantive rights – all proc rules have impact on outcome of the case one way or another

2. case law develops this subst/proc dichotomy – must look at full history in order to understand

B. Erie – question of duty to trespassers (rule that anyone would regard as a “substantive” rule)

C. Guaranty Trust v. York – involved a state Σ of limitations (not easy to determine subst/proc)

1. “outcome-determinative” test – since choice of fed v. state Σ of limitations would have an impact on the outcome of the case, then for Erie purposes, this will be considered a “substantive” rule

2. nice clear test; BUT – every proc rule can/will have an impact on outcome of case…

D. Byrd v. Blue Ridge – issue of jury trial availability

1. this issue will impact outcome of the case, but we don’t know ex ante which way it will cut

2. created three categories of rules

a. rules dealing with rights and obligations (e.g., rule in Erie)

i. obviously substantive ( apply state law

b. rules bounds up with substantive obligations (e.g., rules of burdens)

i. for the most part, also substantive ( apply state law

c. rules of form and mode (true procedure rules)

i. generally apply federal procedural law

ii. but in some cases, apply state law – only if a substantial likelihood of a different outcome AND fed interests do not outweigh the Erie interests

(a) balancing test for Erie – unclear as to how to make this balance…

E. Hanna v. Plumer – mode of service of summons

1. under FRCP 4, okay to serve summons on any adult found in the home of Δ; under state law, in this particular kind of case, had to serve Δ himself ( outcome-determinative, but seems so trivial…

2. division of world into two categories

a. when there’s a fed rule on point that conflicts with state rule, if you can’t avoid the conflict, you have to apply the fed rule
i. the Rules rule – REA gave power to promulgate rules of practice and procedure; therefore FRCP always valid – assumes that FRCP didn’t modify any subst rights

b. when there’s no fed rule that actually covers the point, you have to analyze fed-state conflict in light of the twin aims of Erie
i. to avoid inequitable administration of laws (don’t want ppl getting different legal rights in going to fed ct than they would in state ct)

ii. to avoid forum shopping (don’t want ppl picking fed cts b/c they think outcome will be necessarily better due to some fed rule)

3. application to this case

a. clearly a fed rule on point – FRCP 4, trumps state procedural rules

b. even if not, twin aims of Erie are satisfied

i. difference in system of laws not serious enough to result in inequity

ii. ppl don’t tend to choose fed ct based on mode of service of summons

4. biggest Hanna problem – deciding whether or not a fed rule is “on point” – rules are malleable…

F. Gasperini v. Center for Humanities – question of review of jury verdicts

1. Rule 59; vs. NY rule giving app cts more power ( different standards of review, difference in which ct (trial vs. app) has power to do so

2. ct: Rule 59 doesn’t cover the point, so must turn to “twin aims” analysis

3. holding: proper role of trial and app cts in reviewing jury verdicts is a matter of fed law
a. but no meaningful conflict – responsibility of review stays with app ct (according to fed law), but standard of review is “deviates materially” check (according to state Σ)
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A. rationales for ADR (alternatives to traditional ct-based litigation system)

1. pragmatic – cts overburdened, ppl paying too much; need for a different process

2. countercultural – complaints against traditional system (rigidity, parochialism, encouragement of hostile relationships, etc.)

a. call to resolve disputes in a less adversarial way ( mediation

3. globalized economy – growth of transactions led to growth of disputes

a. turn to arbitration so parties not bound to either jurisdiction, decisional personnel not the judiciary of either country

B. ADR devices (one useful variable: role and presence of a third-party neutral)

1. negotiation – no third party (binary between disputants)

2. mediation – “assisted” negotiation; presence of neutral third party (not a decision-maker)

3. arbitration – third party decision-maker, decision is more or less binding
C. see notes on Problem Case, on p.99, for pros and cons of arbitration

D. ARBITRATION

1. Fed Arbitration Act; supplemented in most states by Uniform Arbitration Act

a. make arbitration agreements enforceable

b. provide a very rough guide to the processes to be used

c. make arbitration awards enforceable, subject only to very limited controls

2. consistent message of SC: expansion of arbitration; in some ways, a federalization of arbitration

3. Gilmer v. Interstate/Johnson Lane Corp.
a. claim under Age Discrimination in Employment Act

b. holding: can be subjected to compulsory arbitration pursuant to arbitration agreement

i. hold to arbitration agreement unless Congress has evinced intent to preclude waiver of judicial remedy for statutory rights in question – question of Congressional intent
ii. π did not meet burden of showing Congressional intent to preclude arbitration

4. note: arbitration = one of very few areas where cts so unfriendly to state law in favor of fed law (FAA)

a. e.g., Terminix case, where AL state Σ protected consumers, saying that arbitration clause not binding over consumers – ct held that AL law is unenforceable over the interstate Terminix contract b/c it conflicted with arbitration policies of the FAA

b. cts really like arbitration, want to encourage it

E. MEDIATION

1. much less law governs mediation – process fairly wide open (what parties/mediators want to do)
2. utility of mediation in taking hostility down a notch; fits with countercultural rationale for ADR

3. Woods v. Holy Cross Hospital
a. state statutory requirement that medical malpractice claimant participate in mediation first

b. holding: this state statutory requirement must be enforced by fed ct in diversity action

i. doesn’t violate Erie – twin aims test point to application of state subst law

ii. mediation as a first step (screening process) doesn’t deprive π of DPC rights

iii. doesn’t violate 7th A – const requirement is just that jury is the ultimate arbiter
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* Langbein article, comparing pros and cons of common law system and civil law system
* see notes, p. 100-101
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